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civil action which arises under section 777(f) of
the Tariff Act of 1930 and is commenced by the
United States to enforce administrative sanc-
tions levied for violation of a protective order or
an undertaking.

(Added Pub. L. 100-449, title IV, §402(d)(1), Sept.
28, 1988, 102 Stat. 1884; amended Pub. L. 103-182,
title IV, §414(a)(2), Dec. 8, 1993, 107 Stat. 2147.)

REFERENCES IN TEXT

Section 777(f) of the Tariff Act of 1930, referred to in
text, is classified to section 1677f(f) of Title 19, Customs
Duties.

PRIOR PROVISIONS

A prior section 1584, added Pub. L. 96-417, title II,
§201, Oct. 10, 1980, 94 Stat. 1729, provided that if a civil
action within the exclusive jurisdiction of the Court of
International Trade was commenced in a district court
of the United States, the district court, in the interest
of justice, was to transfer such civil action to the Court
of International Trade, where such action would pro-
ceed as if it had been commenced in the Court of Inter-
national Trade in the first instance, and that if a civil
action within the exclusive jurisdiction of a district
court, a court of appeals, or the Court of Customs and
Patent Appeals was commenced in the Court of Inter-
national Trade, the Court of International Trade, in
the interest of justice, would transfer such civil action
to the appropriate district court or court of appeals or
to the Court of Customs and Patent Appeals where such
action was to proceed as if it had been commenced in
such court in the first instance, prior to repeal by Pub.
L. 97-164, title I, §135, Apr. 2, 1982, 96 Stat. 41, effective
Oct. 1, 1982.

AMENDMENTS

1993—Pub. L. 103-182 amended section catchline gen-
erally, inserting ‘‘the North American Free Trade
Agreement or”’, and in text substituted ‘‘section 777(f)”’
for ‘‘section 777(d)’.

EFFECTIVE DATE OF 1993 AMENDMENT

Amendment by Pub. L. 103-182 effective on the date
the North American Free Trade Agreement enters into
force with respect to the United States [Jan. 1, 1994],
but not applicable to any final determination described
in section 1516a(a)(1)(B) or (2)(B)(i), (ii), or (iii) of Title
19, Customs Duties, notice of which is published in the
Federal Register before such date, or to a determina-
tion described in section 1516a(a)(2)(B)(vi) of Title 19,
notice of which is received by the Government of Can-
ada or Mexico before such date, or to any binational
panel review under the United States-Canada Free-
Trade Agreement, or to any extraordinary challenge
arising out of any such review that was commenced be-
fore such date, see section 416 of Pub. L. 103-182, set out
as an Effective Date note under section 3431 of Title 19.

EFFECTIVE AND TERMINATION DATES

Section effective on date United States-Canada Free-
Trade Agreement enters into force (Jan. 1, 1989), and to
cease to have effect on date Agreement ceases to be in
force, see section 501(a), (¢) of Pub. L. 100-449, set out
in a note under section 2112 of Title 19, Customs Duties.

EFFECT OF TERMINATION OF NAFTA COUNTRY STATUS

For provisions relating to effect of termination of
NAFTA country status on sections 401 to 416 of Pub. L.
103-182, see section 3451 of Title 19, Customs Duties.

§1585. Powers in law and equity

The Court of International Trade shall possess
all the powers in law and equity of, or as con-
ferred by statute upon, a district court of the
United States.

TITLE 28—JUDICIARY AND JUDICIAL PROCEDURE

§1602
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AMENDMENTS

2008—Pub. L. 110-181, div. A, title X, §1083(a)(2), Jan.
28, 2008, 122 Stat. 341, added item 1605A.

§ 1602. Findings and declaration of purpose

The Congress finds that the determination by
United States courts of the claims of foreign
states to immunity from the jurisdiction of such
courts would serve the interests of justice and
would protect the rights of both foreign states
and litigants in United States courts. Under
international law, states are not immune from
the jurisdiction of foreign courts insofar as their
commercial activities are concerned, and their
commercial property may be levied upon for the
satisfaction of judgments rendered against them
in connection with their commercial activities.
Claims of foreign states to immunity should
henceforth be decided by courts of the United
States and of the States in conformity with the
principles set forth in this chapter.

(Added Pub. L. 94-583, §4(a), Oct. 21, 1976, 90 Stat.
2892.)

EFFECTIVE DATE

Section 8 of Pub. L. 94-583 provided that: ‘““This Act
[enacting this chapter and section 1330 of this title,
amending sections 1332, 1391, and 1441 of this title, and
enacting provisions set out as notes under this section
and section 1 of this title] shall take effect ninety days
after the date of its enactment [Oct. 21, 1976].”

SHORT TITLE

For short title of Pub. L. 94-583 as the ‘‘Foreign Sov-
ereign Immunities Act of 1976”’, see section 1 of Pub. L.
94-583, set out as a Short Title of 1976 Amendments
note under section 1 of this title.

SEPARABILITY

Section 7 of Pub. L. 94-583 provided that: ‘‘If any pro-
vision of this Act [enacting this chapter and section
1330 of this title, amending sections 1332, 1391, and 1441
of this title, and enacting provisions set out as notes
under this section and section 1 of this title] or the ap-
plication thereof to any foreign state is held invalid,
the invalidity does not affect other provisions or appli-
cations of the Act which can be given effect without
the invalid provision or application, and to this end the
provisions of this Act are severable.”

180 in original. Does not conform to section catchline.
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§1603. Definitions

For purposes of this chapter—

(a) A ‘““foreign state’’, except as used in sec-
tion 1608 of this title, includes a political sub-
division of a foreign state or an agency or in-
strumentality of a foreign state as defined in
subsection (b).

(b) An ‘“‘agency or instrumentality of a for-
eign state’” means any entity—

(1) which is a separate legal person, cor-
porate or otherwise, and

(2) which is an organ of a foreign state or
political subdivision thereof, or a majority
of whose shares or other ownership interest
is owned by a foreign state or political sub-
division thereof, and

(3) which is neither a citizen of a State of

the United States as defined in section 1332

(c) and (e) of this title, nor created under the

laws of any third country.

(c) The ‘“‘United States’ includes all terri-
tory and waters, continental or insular, sub-
ject to the jurisdiction of the United States.

(d) A ““‘commercial activity’> means either a
regular course of commercial conduct or a par-
ticular commercial transaction or act. The
commercial character of an activity shall be
determined by reference to the nature of the
course of conduct or particular transaction or
act, rather than by reference to its purpose.

(e) A ‘“‘commercial activity carried on in the
United States by a foreign state’” means com-
mercial activity carried on by such state and
having substantial contact with the United
States.

(Added Pub. L. 94-583, §4(a), Oct. 21, 1976, 90 Stat.
2892; amended Pub. L. 109-2, §4(b)(2), Feb. 18,
2005, 119 Stat. 12.)

AMENDMENTS

2005—Subsec. (b)(3). Pub. L. 109-2 substituted ‘‘(e)’’ for
@y,
EFFECTIVE DATE OF 2005 AMENDMENT
Amendment by Pub. L. 109-2 applicable to any civil
action commenced on or after Feb. 18, 2005, see section

9 of Pub. L. 109-2, set out as a note under section 1332
of this title.

§1604. Immunity of a foreign state from jurisdic-
tion

Subject to existing international agreements
to which the United States is a party at the
time of enactment of this Act a foreign state
shall be immune from the jurisdiction of the
courts of the United States and of the States ex-
cept as provided in sections 1605 to 1607 of this
chapter.

(Added Pub. L. 94-583, §4(a), Oct. 21, 1976, 90 Stat.
2892.)

REFERENCES IN TEXT

The time of enactment of this Act, referred to in
text, probably means the time of enactment of Pub. L.
94-583, which was approved Oct. 21, 1976.

§1605. General exceptions to the jurisdictional
immunity of a foreign state

(a) A foreign state shall not be immune from
the jurisdiction of courts of the United States or
of the States in any case—
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(1) in which the foreign state has waived its
immunity either explicitly or by implication,
notwithstanding any withdrawal of the waiver
which the foreign state may purport to effect
except in accordance with the terms of the
waiver;

(2) in which the action is based upon a com-
mercial activity carried on in the United
States by the foreign state; or upon an act per-
formed in the United States in connection
with a commercial activity of the foreign
state elsewhere; or upon an act outside the
territory of the United States in connection
with a commercial activity of the foreign
state elsewhere and that act causes a direct ef-
fect in the United States;

(3) in which rights in property taken in vio-
lation of international law are in issue and
that property or any property exchanged for
such property is present in the United States
in connection with a commercial activity car-
ried on in the United States by the foreign
state; or that property or any property ex-
changed for such property is owned or oper-
ated by an agency or instrumentality of the
foreign state and that agency or instrumental-
ity is engaged in a commercial activity in the
United States;

(4) in which rights in property in the United
States acquired by succession or gift or rights
in immovable property situated in the United
States are in issue;

(5) not otherwise encompassed in paragraph
(2) above, in which money damages are sought
against a foreign state for personal injury or
death, or damage to or loss of property, occur-
ring in the United States and caused by the
tortious act or omission of that foreign state
or of any official or employee of that foreign
state while acting within the scope of his of-
fice or employment; except this paragraph
shall not apply to—

(A) any claim based upon the exercise or
performance or the failure to exercise or per-
form a discretionary function regardless of
whether the discretion be abused, or

(B) any claim arising out of malicious
prosecution, abuse of process, libel, slander,
misrepresentation, deceit, or interference
with contract rights; or

(6) in which the action is brought, either to
enforce an agreement made by the foreign
state with or for the benefit of a private party
to submit to arbitration all or any differences
which have arisen or which may arise between
the parties with respect to a defined legal rela-
tionship, whether contractual or not, concern-
ing a subject matter capable of settlement by
arbitration under the laws of the United
States, or to confirm an award made pursuant
to such an agreement to arbitrate, if (A) the
arbitration takes place or is intended to take
place in the United States, (B) the agreement
or award is or may be governed by a treaty or
other international agreement in force for the
United States calling for the recognition and
enforcement of arbitral awards, (C) the under-
lying claim, save for the agreement to arbi-
trate, could have been brought in a United
States court under this section or section 1607,
or (D) paragraph (1) of this subsection is other-
wise applicable.
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(b) A foreign state shall not be immune from
the jurisdiction of the courts of the United
States in any case in which a suit in admiralty
is brought to enforce a maritime lien against a
vessel or cargo of the foreign state, which mari-
time lien is based upon a commercial activity of
the foreign state: Provided, That—

(1) notice of the suit is given by delivery of

a copy of the summons and of the complaint

to the person, or his agent, having possession

of the vessel or cargo against which the mari-
time lien is asserted; and if the vessel or cargo
is arrested pursuant to process obtained on be-
half of the party bringing the suit, the service
of process of arrest shall be deemed to con-
stitute valid delivery of such notice, but the
party bringing the suit shall be liable for any
damages sustained by the foreign state as a re-
sult of the arrest if the party bringing the suit
had actual or constructive knowledge that the
vessel or cargo of a foreign state was involved;
and

(2) notice to the foreign state of the com-

mencement of suit as provided in section 1608

of this title is initiated within ten days either

of the delivery of notice as provided in para-
graph (1) of this subsection or, in the case of

a party who was unaware that the vessel or

cargo of a foreign state was involved, of the

date such party determined the existence of
the foreign state’s interest.

(c) Whenever notice is delivered under sub-
section (b)(1), the suit to enforce a maritime lien
shall thereafter proceed and shall be heard and
determined according to the principles of law
and rules of practice of suits in rem whenever it
appears that, had the vessel been privately
owned and possessed, a suit in rem might have
been maintained. A decree against the foreign
state may include costs of the suit and, if the
decree is for a money judgment, interest as or-
dered by the court, except that the court may
not award judgment against the foreign state in
an amount greater than the value of the vessel
or cargo upon which the maritime lien arose.
Such value shall be determined as of the time
notice is served under subsection (b)(1). Decrees
shall be subject to appeal and revision as pro-
vided in other cases of admiralty and maritime
jurisdiction. Nothing shall preclude the plaintiff
in any proper case from seeking relief in perso-
nam in the same action brought to enforce a
maritime lien as provided in this section.

(d) A foreign state shall not be immune from
the jurisdiction of the courts of the United
States in any action brought to foreclose a pre-
ferred mortgage, as defined in section 31301 of
title 46. Such action shall be brought, heard, and
determined in accordance with the provisions of
chapter 313 of title 46 and in accordance with the
principles of law and rules of practice of suits in
rem, whenever it appears that had the vessel
been privately owned and possessed a suit in
rem might have been maintained.

[(e), (f) Repealed. Pub. L. 110-181, div. A, title
X, §1083(b)(1)(B), Jan. 28, 2008, 122 Stat. 341.]

(g) LIMITATION ON DISCOVERY.—

(1) IN GENERAL.—(A) Subject to paragraph
(2), if an action is filed that would otherwise
be barred by section 1604, but for section
1605A, the court, upon request of the Attorney
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General, shall stay any request, demand, or
order for discovery on the United States that
the Attorney General certifies would signifi-
cantly interfere with a criminal investigation
or prosecution, or a national security oper-
ation, related to the incident that gave rise to
the cause of action, until such time as the At-
torney General advises the court that such re-
quest, demand, or order will no longer so
interfere.

(B) A stay under this paragraph shall be in
effect during the 12-month period beginning on
the date on which the court issues the order to
stay discovery. The court shall renew the
order to stay discovery for additional 12-
month periods upon motion by the United
States if the Attorney General certifies that
discovery would significantly interfere with a
criminal investigation or prosecution, or a na-
tional security operation, related to the inci-
dent that gave rise to the cause of action.

(2) SUNSET.—(A) Subject to subparagraph
(B), no stay shall be granted or continued in
effect under paragraph (1) after the date that
is 10 years after the date on which the incident
that gave rise to the cause of action occurred.

(B) After the period referred to in subpara-
graph (A), the court, upon request of the At-
torney General, may stay any request, de-
mand, or order for discovery on the United
States that the court finds a substantial like-
lihood would—

(i) create a serious threat of death or seri-
ous bodily injury to any person;

(ii) adversely affect the ability of the
United States to work in cooperation with
foreign and international law enforcement
agencies in investigating violations of
United States law; or

(iii) obstruct the criminal case related to
the incident that gave rise to the cause of
action or undermine the potential for a con-
viction in such case.

(3) EVALUATION OF EVIDENCE.—The court’s
evaluation of any request for a stay under this
subsection filed by the Attorney General shall
be conducted ex parte and in camera.

(4) BAR ON MOTIONS TO DISMISS.—A stay of
discovery under this subsection shall con-
stitute a bar to the granting of a motion to
dismiss under rules 12(b)(6) and 56 of the Fed-
eral Rules of Civil Procedure.

(5) CONSTRUCTION.—Nothing in this sub-
section shall prevent the United States from
seeking protective orders or asserting privi-
leges ordinarily available to the United
States.

(Added Pub. L. 94-583, §4(a), Oct. 21, 1976, 90 Stat.
2892; amended Pub. L. 100-640, §1, Nov. 9, 1988, 102
Stat. 3333; Pub. L. 100-669, §2, Nov. 16, 1988, 102
Stat. 3969; Pub. L. 101-650, title III, §325(0)(8),
Dec. 1, 1990, 104 Stat. 5121; Pub. L. 104-132, title
II, §221(a), Apr. 24, 1996, 110 Stat. 1241; Pub. L.
105-11, Apr. 25, 1997, 111 Stat. 22; Pub. L. 107-77,
title VI, §626(c), Nov. 28, 2001, 115 Stat. 803; Pub.
L. 107-117, div. B, §208, Jan. 10, 2002, 115 Stat.
2299; Pub. L. 109-304, §17(f)(2), Oct. 6, 2006, 120
Stat. 1708; Pub. L. 110-181, div. A, title X,
§1083(b)(1), Jan. 28, 2008, 122 Stat. 341.)
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REFERENCES IN TEXT

Rules 12(b)(6) and 56 of the Federal Rules of Civil Pro-
cedure, referred to in subsec. (g)(4), are set out in the
Appendix to this title.

AMENDMENTS

2008—Subsec. (a)(7). Pub. L. 110-181, §1083(b)(1)(A),
struck out par. (7) which provided for lack of jurisdic-
tional immunity in certain cases in which money dam-
ages were sought against a foreign state for personal
injury or death caused by an act of torture, extra-
judicial killing, aircraft sabotage, hostage taking, or
the provision of material support or resources for such
an act.

Subsecs. (e), (f). Pub. L. 110-181, §1083(b)(1)(B), struck
out subsecs. (e) and (f) which defined ‘‘torture”, ‘‘extra-
judicial killing”’, ‘“hostage taking’’, and ‘‘aircraft sabo-
tage’ and provided for a 10-year statute of limitations
for actions brought under former subsec. (a)(7) of this
section.

Subsec. (g)(1)(A). Pub. L. 110-181, §1083(b)(1)(C), sub-
stituted ‘‘but for section 1605A’" for ‘‘but for subsection
@) (m”.

2006—Subsec. (d). Pub. L. 109-304 substituted ‘‘section
31301 of title 46" and ‘‘chapter 313 of title 46" for ‘‘the
Ship Mortgage Act, 1920 (46 U.S.C. 911 and following)”’
and ‘‘that Act’, respectively.

2002—Subsec. (a)(T)(A). Pub. L. 107-117 amended Pub.
L. 107-77. See 2001 Amendment note below.

2001—Subsec. (a)(7)(A). Pub. L. 107-77, as amended by
Pub. L. 107-117, inserted before semicolon ‘‘or the act is
related to Case Number 1:00CV03110(EGS) in the United
States District Court for the District of Columbia’.

1997—Subsec. (a)(7)(B)(@ii). Pub. L. 105-11 substituted
“‘neither the claimant nor the victim was’ for ‘‘the
claimant or victim was not”’.

1996—Subsec. (a)(7). Pub. L. 104-132, §221(a)(1), added
par. (7).

Subsecs. (e) to (g). Pub. L. 104-132, §221(a)(2), added
subsecs. (e) to (g).

1990—Subsec. (a)(6). Pub. L.
“‘state’ for ‘‘State’ after ‘‘foreign”.

1988—Subsec. (a)(6). Pub. L. 100-669 added par. (6).

Subsec. (b). Pub. L. 100-702, §1(3), struck out at end
“Whenever notice is delivered under subsection (b)(1) of
this section, the maritime lien shall thereafter be
deemed to be an in personam claim against the foreign
state which at that time owns the vessel or cargo in-
volved: Provided, That a court may not award judgment
against the foreign state in an amount greater than the
value of the vessel or cargo upon which the maritime
lien arose, such value to be determined as of the time
notice is served under subsection (b)(1) of this section.”’

Subsec. (b)(1). Pub. L. 100-640, §1(1), substituted ‘‘and
if the vessel or cargo is arrested pursuant to process ob-
tained on behalf of the party bringing the suit, the
service of process of arrest shall be deemed to con-
stitute valid delivery of such notice, but the party
bringing the suit shall be liable for any damages sus-
tained by the foreign state as a result of the arrest if
the party bringing the suit had actual or constructive
knowledge that the vessel or cargo of a foreign state
was involved” for ‘“‘but such notice shall not be deemed
to have been delivered, nor may it thereafter be deliv-
ered, if the vessel or cargo is arrested pursuant to proc-
ess obtained on behalf of the party bringing the suit—
unless the party was unaware that the vessel or cargo
of a foreign state was involved, in which event the serv-
ice of process of arrest shall be deemed to constitute
valid delivery of such notice’.

Subsec. (b)(2). Pub. L. 100-640, §1(2), substituted
“paragraph (1) of this subsection’ for ‘‘subsection (b)(1)
of this section”.

Subsecs. (¢), (d). Pub. L. 100-702, §1(3), added subsecs.
(c) and (d).

EFFECTIVE DATE OF 2008 AMENDMENT

101-650 substituted

For applicability of amendments by Pub. L. 110-181 to
pending cases, see section 1083(c) of Pub. L. 110-181, set
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out as an Effective Date note under section 1605A of
this title.

EFFECTIVE DATE OF 1997 AMENDMENT

Pub. L. 105-11 provided that the amendment made by
that Act was effective with respect to any cause of ac-
tion arising before, on, or after Apr. 25, 1997.

EFFECTIVE DATE OF 1996 AMENDMENT

Section 221(c) of title II of Pub. L. 104-132 provided
that: “The amendments made by this subtitle [subtitle
B (§221) of title II of Pub. L. 104-132, amending this sec-
tion and section 1610 of this title] shall apply to any
cause of action arising before, on, or after the date of
the enactment of this Act [Apr. 24, 1996].”

EFFECTIVE DATE OF 1988 AMENDMENT

Section 3 of Pub. L. 100-640 provided that: ‘‘The
amendments made by this Act [amending this section
and section 1610 of this title] shall apply to actions
commenced on or after the date of the enactment of
this Act [Nov. 9, 1988].”

CIVIL LIABILITY FOR ACTS OF STATE SPONSORED
TERRORISM

Pub. L. 104-208, div. A, title I, §101(c) [title V, §589],
Sept. 30, 1996, 110 Stat. 3009-121, 3009-172, provided that:

‘‘(a) an [sic] official, employee, or agent of a foreign
state designated as a state sponsor of terrorism des-
ignated [sic] under section 6(j) of the Export Adminis-
tration Act of 1979 [60 U.S.C. App. 2405(j)] while acting
within the scope of his or her office, employment, or
agency shall be liable to a United States national or
the national’s legal representative for personal injury
or death caused by acts of that official, employee, or
agent for which the courts of the United States may
maintain jurisdiction under [former] section 1605(a)(7)
of title 28, United States Code, for money damages
which may include economic damages, solatium, pain,
and suffering, and punitive damages if the acts were
among those described in [former] section 1605(a)(7).

‘“(b) Provisions related to statute of limitations and
limitations on discovery that would apply to an action
brought under 28 U.S.C. 1605(f) and (g) shall also apply
to actions brought under this section. No action shall
be maintained under this action [sic] if an official, em-
ployee, or agent of the United States, while acting
within the scope of his or her office, employment, or
agency would not be liable for such acts if carried out
within the United States.”

§ 1605A. Terrorism exception to the jurisdictional
immunity of a foreign state

(a) IN GENERAL.—

(1) No IMMUNITY.—A foreign state shall not
be immune from the jurisdiction of courts of
the United States or of the States in any case
not otherwise covered by this chapter in which
money damages are sought against a foreign
state for personal injury or death that was
caused by an act of torture, extrajudicial kill-
ing, aircraft sabotage, hostage taking, or the
provision of material support or resources for
such an act if such act or provision of material
support or resources is engaged in by an offi-
cial, employee, or agent of such foreign state
while acting within the scope of his or her of-
fice, employment, or agency.

(2) CLAIM HEARD.—The court shall hear a
claim under this section if—

(A)(A)T) the foreign state was designated
as a state sponsor of terrorism at the time
the act described in paragraph (1) occurred,
or was so designated as a result of such act,
and, subject to subclause (II), either remains
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so designated when the claim is filed under
this section or was so designated within the
6-month period before the claim is filed
under this section; or

(IT) in the case of an action that is refiled
under this section by reason of section
1083(c)(2)(A) of the National Defense Author-
ization Act for Fiscal Year 2008 or is filed
under this section by reason of section
1083(c)(3) of that Act, the foreign state was
designated as a state sponsor of terrorism
when the original action or the related ac-
tion under section 1605(a)(7) (as in effect be-
fore the enactment of this section) or sec-
tion 589 of the Foreign Operations, Export
Financing, and Related Programs Appropria-
tions Act, 1997 (as contained in section 101(c)
of division A of Public Law 104-208) was
filed;

(ii) the claimant or the victim was, at the
time the act described in paragraph (1) oc-
curred—

(I) a national of the United States;

(IT) a member of the armed forces; or

(ITII) otherwise an employee of the Gov-
ernment of the United States, or of an in-
dividual performing a contract awarded by
the United States Government, acting
within the scope of the employee’s employ-
ment; and

(iii) in a case in which the act occurred in
the foreign state against which the claim
has been brought, the claimant has afforded
the foreign state a reasonable opportunity to
arbitrate the claim in accordance with the
accepted international rules of arbitration;
or

(B) the act described in paragraph (1) is re-
lated to Case Number 1:00CV03110 (EGS) in
the United States District Court for the Dis-
trict of Columbia.

(b) LIMITATIONS.—An action may be brought or
maintained under this section if the action is
commenced, or a related action was commenced
under section 1605(a)(7) (before the date of the
enactment of this section) or section 589 of the
Foreign Operations, Export Financing, and Re-
lated Programs Appropriations Act, 1997 (as con-
tained in section 101(c) of division A of Public
Law 104-208) not later than the latter of—

(1) 10 years after April 24, 1996; or
(2) 10 years after the date on which the cause
of action arose.

(c) PRIVATE RIGHT OF ACTION.—A foreign state
that is or was a state sponsor of terrorism as de-
scribed in subsection (a)(2)(A)(i), and any offi-
cial, employee, or agent of that foreign state
while acting within the scope of his or her of-
fice, employment, or agency, shall be liable to—

(1) a national of the United States,

(2) a member of the armed forces,

(3) an employee of the Government of the
United States, or of an individual performing
a contract awarded by the United States Gov-
ernment, acting within the scope of the em-
ployee’s employment, or

(4) the legal representative of a person de-
scribed in paragraph (1), (2), or (3),

for personal injury or death caused by acts de-
scribed in subsection (a)(1) of that foreign state,
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or of an official, employee, or agent of that for-
eign state, for which the courts of the United
States may maintain jurisdiction under this sec-
tion for money damages. In any such action,
damages may include economic damages,
solatium, pain and suffering, and punitive dam-
ages. In any such action, a foreign state shall be
vicariously liable for the acts of its officials,
employees, or agents.

(d) ADDITIONAL DAMAGES.—After an action has
been brought under subsection (c), actions may
also be brought for reasonably foreseeable prop-
erty loss, whether insured or uninsured, third
party liability, and loss claims under life and
property insurance policies, by reason of the
same acts on which the action under subsection
(c) is based.

(e) SPECIAL MASTERS.—

(1) IN GENERAL.—The courts of the United
States may appoint special masters to hear
damage claims brought under this section.

(2) TRANSFER OF FUNDS.—The Attorney Gen-
eral shall transfer, from funds available for
the program under section 1404C of the Vic-
tims of Crime Act of 1984 (42 U.S.C. 10603c), to
the Administrator of the United States dis-
trict court in which any case is pending which
has been brought or maintained under this
section such funds as may be required to cover
the costs of special masters appointed under
paragraph (1). Any amount paid in compensa-
tion to any such special master shall con-
stitute an item of court costs.

(f) APPEAL.—In an action brought under this
section, appeals from orders not conclusively
ending the litigation may only be taken pursu-
ant to section 1292(b) of this title.

(g) PROPERTY DISPOSITION.—

(1) IN GENERAL.—In every action filed in a
United States district court in which jurisdic-
tion is alleged under this section, the filing of
a notice of pending action pursuant to this
section, to which is attached a copy of the
complaint filed in the action, shall have the
effect of establishing a lien of lis pendens upon
any real property or tangible personal prop-
erty that is—

(A) subject to attachment in aid of execu-

tion, or execution, under section 1610;

(B) located within that judicial district;
and

(C) titled in the name of any defendant, or
titled in the name of any entity controlled

by any defendant if such notice contains a

statement listing such controlled entity.

(2) NOTICE.—A notice of pending action pur-
suant to this section shall be filed by the clerk
of the district court in the same manner as
any pending action and shall be indexed by
listing as defendants all named defendants and
all entities listed as controlled by any defend-
ant.

(3) ENFORCEABILITY.—Liens established by
reason of this subsection shall be enforceable
as provided in chapter 111 of this title.

(h) DEFINITIONS.—For purposes of this sec-
tion—

(1) the term ‘‘aircraft sabotage’ has the
meaning given that term in Article 1 of the
Convention for the Suppression of Unlawful
Acts Against the Safety of Civil Aviation;
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(2) the term ‘‘hostage taking’’ has the mean-
ing given that term in Article 1 of the Inter-
national Convention Against the Taking of
Hostages;

(3) the term ‘‘material support or resources’
has the meaning given that term in section
2339A of title 18;

(4) the term ‘‘armed forces’ has the meaning
given that term in section 101 of title 10;

(5) the term ‘‘national of the United States”
has the meaning given that term in section
101(a)(22) of the Immigration and Nationality
Act (8 U.S.C. 1101(a)(22));

(6) the term ‘‘state sponsor of terrorism”
means a country the government of which the
Secretary of State has determined, for pur-
poses of section 6(j) of the Export Administra-
tion Act of 1979 (60 U.S.C. App. 2405(j)), section
620A of the Foreign Assistance Act of 1961 (22
U.S.C. 2371), section 40 of the Arms Export
Control Act (22 U.S.C. 2780), or any other pro-
vision of law, is a government that has repeat-
edly provided support for acts of international
terrorism; and

(7) the terms ‘“‘torture” and ‘‘extrajudicial
killing”” have the meaning given those terms
in section 3 of the Torture Victim Protection
Act of 1991 (28 U.S.C. 1350 note).

(Added Pub. L. 110-181, div. A,
§1083(a)(1), Jan. 28, 2008, 122 Stat. 338.)

REFERENCES IN TEXT

title X,

Section 1083(c) of the National Defense Authorization
Act for Fiscal Year 2008, referred to in subsec.
(a)(2)(A)(A)(II), is section 1083(c) of Pub. L. 110-181,
which is set out as a note below.

The enactment of this section and the date of the en-
actment of this section, referred to in subsecs.
(a)(2)(A)(A)II) and (b), refers to the date of enactment
of Pub. L. 110-181, which was approved Jan. 28, 2008.

Section 589 of the Foreign Operations, Export Financ-
ing, and Related Programs Appropriations Act, 1997, re-
ferred to in subsecs. (a)(2)(A)(A)(II) and (b), is Pub. L.
104208, div. A, title I, §101(c) [title V, §589], which is set
out as a note under section 1605 of this title.

Section 3 of the Torture Victim Protection Act of
1991, referred to in subsec. (h)(7), is section 3 of Pub. L.
102-256, which is set out as a note under section 1350 of
this title.

EFFECTIVE DATE

Pub. L. 110-181, div. A, title X, §1083(c), Jan. 28, 2008,
122 Stat. 342, provided that:

‘(1) IN GENERAL.—The amendments made by this sec-
tion [enacting this section and amending sections 1605,
1607 and 1610 of this title and section 10603a of Title 42,
The Public Health and Welfare] shall apply to any
claim arising under section 1605A of title 28, United
States Code.

*“(2) PRIOR ACTIONS.—

‘“(A) IN GENERAL.—With respect to any action
that—

‘(i) was brought under section 1605(a)(7) of title
28, United States Code, or section 589 of the Foreign
Operations, Export Financing, and Related Pro-
grams Appropriations Act, 1997 (as contained in sec-
tion 101(c) of division A of Public Law 104-208) [28
U.S.C. 1605 note], before the date of the enactment
of this Act [Jan. 28, 2008],

‘‘(ii) relied upon either such provision as creating
a cause of action,

‘‘(iii) has been adversely affected on the grounds
that either or both of these provisions fail to create
a cause of action against the state, and

‘“(iv) as of such date of enactment, is before the
courts in any form, including on appeal or motion
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under rule 60(b) of the Federal Rules of Civil Proce-

dure [28 U.S.C. App.],

that action, and any judgment in the action shall, on
motion made by plaintiffs to the United States dis-
trict court where the action was initially brought, or
judgment in the action was initially entered, be given
effect as if the action had originally been filed under
section 1605A(c) of title 28, United States Code.

‘(B) DEFENSES WAIVED.—The defenses of res judi-
cata, collateral estoppel, and limitation period are
waived—

‘(i) in any action with respect to which a motion
is made under subparagraph (A), or

‘(i) in any action that was originally brought,
before the date of the enactment of this Act, under
section 1605(a)(7) of title 28, United States Code, or
section 589 of the Foreign Operations, Export Fi-
nancing, and Related Programs Appropriations Act,

1997 (as contained in section 101(c) of division A of

Public Law 104-208), and is refiled under section

1605A(c) of title 28, United States Code,

to the extent such defenses are based on the claim in

the action.

“(C) TIME LIMITATIONS.—A motion may be made or
an action may be refiled under subparagraph (A)
only—

‘(i) if the original action was commenced not
later than the latter of—
‘(I) 10 years after April 24, 1996; or
“(IT) 10 years after the cause of action arose;
and
‘(i) within the 60-day period beginning on the
date of the enactment of this Act.

‘“(3) RELATED ACTIONS.—If an action arising out of an
act or incident has been timely commenced under sec-
tion 1605(a)(7) of title 28, United States Code, or section
589 of the Foreign Operations, Export Financing, and
Related Programs Appropriations Act, 1997 (as con-
tained in section 101(c) of division A of Public Law
104-208) [28 U.S.C. 1605 note], any other action arising
out of the same act or incident may be brought under
section 1605A of title 28, United States Code, if the ac-
tion is commenced not later than the latter of 60 days
after—

““(A) the date of the entry of judgment in the origi-
nal action; or

‘“(B) the date of the enactment of this Act [Jan. 28,
2008].

‘“(4) PRESERVING THE JURISDICTION OF THE COURTS.—
Nothing in section 1503 of the Emergency Wartime Sup-
plemental Appropriations Act, 2003 (Public Law 108-11,
117 Stat. 579) has ever authorized, directly or indi-
rectly, the making inapplicable of any provision of
chapter 97 of title 28, United States Code, or the re-
moval of the jurisdiction of any court of the United
States.”

SEVERABILITY

Pub. L. 110-181, div. A, title X, §1083(e), Jan. 28, 2008,
122 Stat. 344, provided that: “If any provision of this
section [enacting this section and amending sections
1605, 1607 and 1610 of this title and section 10603a of
Title 42, The Public Health and Welfare] or the amend-
ments made by this section, or the application of such
provision to any person or circumstance, is held in-
valid, the remainder of this section and such amend-
ments, and the application of such provision to other
persons not similarly situated or to other circum-
stances, shall not be affected by such invalidation.”

LIBYA CLAIMS RESOLUTION

Pub. L. 110-301, Aug. 4, 2008, 122 Stat. 2999, provided
that:
“SECTION 1. SHORT TITLE.

“This Act may be cited as the ‘Libyan Claims Resolu-
tion Act’.
“SEC. 2. DEFINITIONS.

“In this Act—
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‘(1) the term ‘appropriate congressional commit-
tees’ means the Committee on Foreign Relations and
the Committee on the Judiciary of the Senate and
the Committee on Foreign Affairs and the Committee
on the Judiciary of the House of Representatives;

‘(2) the term ‘claims agreement’ means an inter-
national agreement between the United States and
Libya, binding under international law, that provides
for the settlement of terrorism-related claims of na-
tionals of the United States against Libya through
fair compensation;

‘“(3) the term ‘national of the United States’ has
the meaning given that term in section 101(a)(22) of
the Immigration and Nationality Act (8 TU.S.C.
1101(a)(22));

‘“(4) the term ‘Secretary’ means the Secretary of
State; and

““(5) the term ‘state sponsor of terrorism’ means a
country the government of which the Secretary has
determined, for purposes of section 6(j) of the Export
Administration Act of 1979 (50 U.S.C. App. 2405(j)),
section 620A of the Foreign Assistance Act of 1961 (22
U.S.C. 2371), section 40 of the Arms Export Control
Act (22 U.S.C. 2780), or any other provision of law, is
a government that has repeatedly provided support
for acts of international terrorism.

“SEC. 3. SENSE OF CONGRESS.

“‘Congress supports the President in his efforts to
provide fair compensation to all nationals of the
United States who have terrorism-related claims
against Libya through a comprehensive settlement of
claims by such nationals against Libya pursuant to an
international agreement between the United States and
Libya as a part of the process of restoring normal rela-
tions between Libya and the United States.

“SEC. 4. ENTITY TO ASSIST IN IMPLEMENTATION

OF CLAIMS AGREEMENT.

‘‘(a) DESIGNATION OF ENTITY.—

‘(1) DESIGNATION.—The Secretary, by publication in
the Federal Register, may, after consultation with
the appropriate congressional committees, designate
1 or more entities to assist in providing compensation
to nationals of the United States, pursuant to a
claims agreement.

‘(2) AUTHORITY OF THE SECRETARY.—The designa-
tion of an entity under paragraph (1) is within the
sole discretion of the Secretary, and may not be dele-
gated. The designation shall not be subject to judicial
review.

“(b) IMMUNITY.—

‘(1) PROPERTY.—

‘“(A) IN GENERAL.—Notwithstanding any other
provision of law, if the Secretary designates any en-
tity under subsection (a)(1), any property described
in subparagraph (B) of this paragraph shall be im-
mune from attachment or any other judicial proc-
ess. Such immunity shall be in addition to any
other applicable immunity.

‘““(B) PROPERTY DESCRIBED.—The property de-
scribed in this subparagraph is any property that—

‘(i) relates to the claims agreement; and
‘‘(ii) for the purpose of implementing the claims
agreement, is—
‘“(I) held by an entity designated by the Sec-
retary under subsection (a)(1);
“(IT) transferred to the entity; or
‘(I1II) transferred from the entity.

‘“(2) OTHER ACTS.—An entity designated by the Sec-
retary under subsection (a)(1), and any person acting
through or on behalf of such entity, shall not be lia-
ble in any Federal or State court for any action
taken to implement a claims agreement.

‘‘(c) NONAPPLICABILITY OF THE GOVERNMENT CORPORA-
TION CONTROL ACT.—An entity designated by the Sec-
retary under subsection (a)(1) shall not be subject to
chapter 91 of title 31, United States Code (commonly
known as the ‘Government Corporation Control Act’).
“SEC. 5. RECEIPT OF ADEQUATE FUNDS; IMMUNI-

TIES OF LIBYA.

““(a) IMMUNITY.—
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‘(1) IN GENERAL.—Notwithstanding any other provi-
sion of law, upon submission of a certification de-
scribed in paragraph (2)—

‘““(A) Libya, an agency or instrumentality of
Libya, and the property of Libya or an agency or
instrumentality of Libya, shall not be subject to
the exceptions to immunity from jurisdiction,
liens, attachment, and execution contained in sec-
tion 1605A, [former] 1605(a)(7), or 1610 (insofar as
section 1610 relates to a judgment under such sec-
tion 1605A or [former] 1605(a)(7)) of title 28, United
States Code;

“(B) section 1605A(c) of title 28, United States
Code, section 1083(c) of the National Defense Au-
thorization Act for Fiscal Year 2008 (Public Law
110-181; 122 Stat. 342; 28 U.S.C. 1605A note), section
589 of the Foreign Operations, Export Financing,
and Related Programs Appropriations Act, 1997
[Pub. L. 104-208, div. A, title I, §101(c)] (28 U.S.C.
1605 note), and any other private right of action re-
lating to acts by a state sponsor of terrorism aris-
ing under Federal, State, or foreign law shall not
apply with respect to claims against Libya, or any
of its agencies, instrumentalities, officials, employ-
ees, or agents in any action in a Federal or State
court; and

“(C) any attachment, decree, lien, execution, gar-
nishment, or other judicial process brought against
property of Libya, or property of any agency, in-
strumentality, official, employee, or agent of
Libya, in connection with an action that would be
precluded by subparagraph (A) or (B) shall be void.
‘“(2) CERTIFICATION.—A certification described in

this paragraph is a certification—

““(A) by the Secretary to the appropriate congres-
sional committees; and

‘(B) stating that the United States Government
has received funds pursuant to the claims agree-
ment that are sufficient to ensure—

‘(1) payment of the settlements referred to in
section 654(b) of division J of the Consolidated
Appropriations Act, 2008 (Public Law 110-161; 121
Stat. 2342); and

¢“(ii) fair compensation of claims of nationals of
the United States for wrongful death or physical
injury in cases pending on the date of enactment
of this Act [Aug. 4, 2008] against Libya arising
under section 1605A of title 28, United States Code
(including any action brought under [former] sec-
tion 1605(a)(7) of title 28, United States Code, or
section 589 of the Foreign Operations, Export Fi-
nancing, and Related Programs Appropriations
Act, 1997 (28 U.S.C. 1605 note), that has been given
effect as if the action had originally been filed
under [section] 1605A(c) of title 28, United States
Code, pursuant to section 1083(c) of the National
Defense Authorization Act for Fiscal Year 2008
(Public Law 110-181; 122 Stat. 342; 28 U.S.C. 1605A
note)).

‘“(b) TEMPORAL SCOPE.—Subsection (a) shall apply
only with respect to any conduct or event occurring be-
fore June 30, 2006, regardless of whether, or the extent
to which, application of that subsection affects any ac-
tion filed before, on, or after that date.

‘‘(c) AUTHORITY OF THE SECRETARY.—The certification
by the Secretary referred to in subsection (a)(2) may
not be delegated, and shall not be subject to judicial re-
view.”

APPLICABILITY TO IRAQ

Pub. L. 110-181, div. A, title X, §1083(d), Jan. 28, 2008,
122 Stat. 343, provided that:

‘(1) APPLICABILITY.—The President may waive any
provision of this section [enacting this section and
amending sections 1605, 1607 and 1610 of this title and
section 10603a of Title 42, The Public Health and Wel-
fare] with respect to Iraq, insofar as that provision
may, in the President’s determination, affect Iraq or
any agency or instrumentality thereof, if the President
determines that—
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‘“(A) the waiver is in the national security interest
of the United States;

‘“(B) the waiver will promote the reconstruction of,
the consolidation of democracy in, and the relations
of the United States with, Iraq; and

‘(C) Iraq continues to be a reliable ally of the
United States and partner in combating acts of inter-
national terrorism.

‘(2) TEMPORAL SCOPE.—The authority under para-
graph (1) shall apply—
‘“(A) with respect to any conduct or event occurring
before or on the date of the enactment of this Act
[Jan. 28, 2008];
‘(B) with respect to any conduct or event occurring
before or on the date of the exercise of that author-
ity; and
‘(C) regardless of whether, or the extent to which,
the exercise of that authority affects any action filed
before, on, or after the date of the exercise of that au-
thority or of the enactment of this Act.
¢“(3) NOTIFICATION TO CONGRESS.—A waiver by the
President under paragraph (1) shall cease to be effec-
tive 30 days after it is made unless the President has
notified Congress in writing of the basis for the waiver
as determined by the President under paragraph (1).

‘“(4) SENSE OF CONGRESS.—It is the sense of the Con-
gress that the President, acting through the Secretary
of State, should work with the Government of Iraq on
a state-to-state basis to ensure compensation for any
meritorious claims based on terrorist acts committed
by the Saddam Hussein regime against individuals who
were United States nationals or members of the United
States Armed Forces at the time of those terrorist acts
and whose claims cannot be addressed in courts in the
United States due to the exercise of the waiver author-
ity under paragraph (1).”

EX. ORD. No. 13477. SETTLEMENT OF CLAIMS AGAINST
LIBYA

Ex. Ord. No. 13477, Oct. 31, 2008, 73 F.R. 65965, pro-
vided:

By the authority vested in me as President by the
Constitution and the laws of the United States of
America, and pursuant to the August 14, 2008, claims
settlement agreement between the United States of
America and Libya (Claims Settlement Agreement),
and in recognition of the October 31, 2008, certification
of the Secretary of State, pursuant to section 5(a)(2) of
the Libyan Claims Resolution Act (Public Law 110-301),
and in order to continue the process of normalizing re-
lations between the United States and Libya, it is here-
by ordered as follows:

SECTION 1. All claims within the terms of Article I of
the Claims Settlement Agreement (Article I) are set-
tled.

(a) Claims of United States nationals within the
terms of Article I are espoused by the United States
and are settled according to the terms of the Claims
Settlement Agreement.

(1) No United States national may assert or maintain
any claim within the terms of Article I in any forum,
domestic or foreign, except under the procedures pro-
vided for by the Secretary of State.

(ii) Any pending suit in any court, domestic or for-
eign, by United States nationals (including any suit
with a judgment that is still subject to appeal or other
forms of direct judicial review) coming within the
terms of Article I shall be terminated.

(iii) The Secretary of State shall provide for proce-
dures governing applications by United States nation-
als with claims within the terms of Article I for com-
pensation for those claims.

(iv) The Attorney General shall enforce this sub-
section through all appropriate means, which may in-
clude seeking the dismissal, with prejudice, of any
claim of a United States national within the terms of
Article I pending or filed in any forum, domestic or for-
eign.

(b) Claims of foreign nationals within the terms of
Article I are settled according to the terms of the
Claims Settlement Agreement.
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(i) No foreign national may assert or maintain any
claim coming within the terms of Article I in any court
in the United States.

(ii) Any pending suit in any court in the United
States by foreign nationals (including any suit with a
judgment that is still subject to appeal or other forms
of direct judicial review) coming within the terms of
Article I shall be terminated.

(iii) Neither the dismissal of the lawsuit, nor any-
thing in this order, shall affect the ability of any for-
eign national to pursue other available remedies for
claims coming within the terms of Article I in foreign
courts or through the efforts of foreign governments.

(iv) The Attorney General shall enforce this sub-
section through all appropriate means, which may in-
clude seeking the dismissal, with prejudice, of any
claim of a foreign national within the terms of Article
I pending or filed in any court in the United States.

SEC. 2. For purposes of this order:

(a) The term ‘““United States national’’ has the same
meaning as ‘“‘national of the United States” in section
101(a)(22) of the Immigration and Nationality Act (8
U.S.C. 1101(a)(22)), but also includes any entity orga-
nized under the laws of the United States or any juris-
diction within the United States (including foreign
branches).

(b) The term ‘‘foreign national” means any person
other than a United States national.

(c) The term ‘‘person’” means any individual or en-
tity, including both natural and juridical persons.

(d) The term ‘‘entity’’ means a partnership, associa-
tion, trust, joint venture, corporation, group, subgroup,
or other organization.

SEC. 3. This order is not intended to, and does not,
create any right or benefit, substantive or procedural,
enforceable at law or in equity by any party against
the United States, its departments, agencies, instru-
mentalities, or entities, its officers or employees, or
any other person.

GEORGE W. BUSH.

WAIVER OF SECTION 1083 OF THE NATIONAL DEFENSE
AUTHORIZATION ACT FOR FISCAL YEAR 2008

Determination of the President of the United States,
No. 2008-9, Jan. 28, 2008, 73 F.R. 6571, provided:

Memorandum for the Secretary of State

By the authority vested in me as President by the
Constitution and the laws of the United States, includ-
ing section 301 of title 3, United States Code, and sec-
tion 1083(d) of the National Defense Authorization Act
for Fiscal Year 2008 (the ‘‘Act’), I hereby determine
that:

« All provisions of section 1083 of the Act, if applied
to Iraq or any agency or instrumentality thereof, may
affect Iraq or its agencies or instrumentalities, by ex-
posing Iraq or its agencies or instrumentalities to li-
ability in United States courts and by entangling their
assets in litigation.

« The economic security and successful reconstruc-
tion of Iraq continue to be top national security prior-
ities of the United States. Section 1083 of the Act
threatens those key priorities. If permitted to apply to
Iraq, section 1083 would risk the entanglement of sub-
stantial Iraqi assets in litigation in the United States—
including those of the Development Fund for Iraq, the
Central Bank of Iraq, and commercial entities in the
United States in which Iraq has an interest. Section
1083 also would expose Iraq to new liability of at least
several billion dollars by undoing judgments favorable
to Iraq, by foreclosing available defenses on which Iraq
is relying in pending litigation, and by creating a new
Federal cause of action backed by the prospect of puni-
tive damages to support claims that may previously
have been foreclosed. If permitted to apply to Iraq, sec-
tion 1083 would have a significant financial impact on
Iraq and would result in the redirection of financial re-
sources from the continued reconstruction of Iragq and
the harming of Iraq’s stability, contrary to the inter-
ests of the United States.
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« A waiver of all provisions of section 1083 with re-
spect to Iraq and any agency or instrumentality of Iraq
is therefore in the national security interest of the
United States and will promote the reconstruction of,
the consolidation of democracy in, and the relations of
the United States with, Iraq.

¢ Iraq continues to be a reliable ally of the United
States and a partner in combating acts of international
terrorism. The November 26, 2007, Declaration of Prin-
ciples for a Long-Term Relationship of Cooperation and
Friendship between the Republic of Iraq and the United
States of America confirmed the commitment of the
United States and Iraq to build an enduring relation-
ship in the political, diplomatic, economic, and secu-
rity arenas and to work together to combat all terror-
ist groups, including al-Qaida.

Accordingly, I hereby waive all provisions of section
1083 of the Act with respect to Iraq and any agency or
instrumentality thereof.

You are authorized and directed to notify the Con-
gress of this determination and waiver and the accom-
panying memorandum of justification [not set out in
the Code], incorporated by reference herein, and to ar-
range for their publication in the Federal Register.

GEORGE W. BUSH.
§1606. Extent of liability

As to any claim for relief with respect to
which a foreign state is not entitled to immu-
nity under section 1605 or 1607 of this chapter,
the foreign state shall be liable in the same
manner and to the same extent as a private indi-
vidual under like circumstances; but a foreign
state except for an agency or instrumentality
thereof shall not be liable for punitive damages;
if, however, in any case wherein death was
caused, the law of the place where the action or
omission occurred provides, or has been con-
strued to provide, for damages only punitive in
nature, the foreign state shall be liable for ac-
tual or compensatory damages measured by the
pecuniary injuries resulting from such death
which were incurred by the persons for whose
benefit the action was brought.

(Added Pub. L. 94-583, §4(a), Oct. 21, 1976, 90 Stat.
2894; amended Pub. L. 105-277, div. A, §101(h)
[title I, §117(b)], Oct. 21, 1998, 112 Stat. 2681-480,
2681-491; Pub. L. 106-386, div. C, §2002(g)(2), for-
merly §2002(f)(2), Oct. 28, 2000, 114 Stat. 1543, re-
numbered §2002(g)(2), Pub. L. 107-297, title II,
§201(c)(3), Nov. 26, 2002, 116 Stat. 2337.)

AMENDMENTS

2000—Pub. L. 106-386, §2002(g)(2), formerly §2002(f)(2),
as renumbered by Pub. L. 107-297, which directed repeal
of section 101(h) [title I, §117(b)] of div. A of Pub. L.
105-277, was executed by striking out ¢, except any ac-
tion under section 1605(a)(7) or 1610(f)”’ after ‘‘punitive
damages’, to reflect the probable intent of Congress.
See 1998 Amendment note below.

1998—Pub. L. 105-277 inserted ‘‘, except any action
under section 1605(a)(7) or 1610(f)”’ after ‘‘punitive dam-
ages’’.

EFFECTIVE DATE OF 1998 AMENDMENT

Amendment by Pub. L. 105-277 applicable to any
claim for which a foreign state is not immune under
section 1605(a)(7) of this title arising before, on, or after
Oct. 21, 1998, see section 101(h) [title I, §117(c)] of Pub.
L. 105-277, set out as a note under section 1610 of this
title.

§1607. Counterclaims

In any action brought by a foreign state, or in
which a foreign state intervenes, in a court of
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the United States or of a State, the foreign state
shall not be accorded immunity with respect to
any counterclaim—

(a) for which a foreign state would not be en-
titled to immunity under section 1605 or 1605A
of this chapter had such claim been brought in
a separate action against the foreign state; or

(b) arising out of the transaction or occur-
rence that is the subject matter of the claim
of the foreign state; or

(c) to the extent that the counterclaim does
not seek relief exceeding in amount or differ-
ing in kind from that sought by the foreign
state.

(Added Pub. L. 94-583, §4(a), Oct. 21, 1976, 90 Stat.
2894; amended Pub. L. 110-181, div. A, title X,
§1083(b)(2), Jan. 28, 2008, 122 Stat. 341.)

AMENDMENTS

2008—Subsec. (a). Pub. L. 110-181 inserted ‘‘or 1605A”’
after ‘‘section 1605”".

EFFECTIVE DATE OF 2008 AMENDMENT

For applicability of amendments by Pub. L. 110-181 to
pending cases, see section 1083(c) of Pub. L. 110-181, set
out as an Effective Date note under section 1605A of
this title.

§ 1608. Service; time to answer; default

(a) Service in the courts of the United States
and of the States shall be made upon a foreign
state or political subdivision of a foreign state:

(1) by delivery of a copy of the summons and
complaint in accordance with any special ar-
rangement for service between the plaintiff
and the foreign state or political subdivision;
or

(2) if no special arrangement exists, by deliv-
ery of a copy of the summons and complaint in
accordance with an applicable international
convention on service of judicial documents;
or

(3) if service cannot be made under para-
graphs (1) or (2), by sending a copy of the sum-
mons and complaint and a notice of suit, to-
gether with a translation of each into the offi-
cial language of the foreign state, by any form
of mail requiring a signed receipt, to be ad-
dressed and dispatched by the clerk of the
court to the head of the ministry of foreign af-
fairs of the foreign state concerned, or

(4) if service cannot be made within 30 days
under paragraph (3), by sending two copies of
the summons and complaint and a notice of
suit, together with a translation of each into
the official language of the foreign state, by
any form of mail requiring a signed receipt, to
be addressed and dispatched by the clerk of
the court to the Secretary of State in Wash-
ington, District of Columbia, to the attention
of the Director of Special Consular Services—
and the Secretary shall transmit one copy of
the papers through diplomatic channels to the
foreign state and shall send to the clerk of the
court a certified copy of the diplomatic note
indicating when the papers were transmitted.

As used in this subsection, a ‘‘notice of suit”
shall mean a notice addressed to a foreign state
and in a form prescribed by the Secretary of
State by regulation.
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(b) Service in the courts of the United States
and of the States shall be made upon an agency
or instrumentality of a foreign state:

(1) by delivery of a copy of the summons and
complaint in accordance with any special ar-
rangement for service between the plaintiff
and the agency or instrumentality; or

(2) if no special arrangement exists, by deliv-
ery of a copy of the summons and complaint
either to an officer, a managing or general
agent, or to any other agent authorized by ap-
pointment or by law to receive service of proc-
ess in the United States; or in accordance with
an applicable international convention on
service of judicial documents; or

(3) if service cannot be made under para-
graphs (1) or (2), and if reasonably calculated
to give actual notice, by delivery of a copy of
the summons and complaint, together with a
translation of each into the official language
of the foreign state—

(A) as directed by an authority of the for-
eign state or political subdivision in re-
sponse to a letter rogatory or request or

(B) by any form of mail requiring a signed
receipt, to be addressed and dispatched by
the clerk of the court to the agency or in-
strumentality to be served, or

(C) as directed by order of the court con-
sistent with the law of the place where serv-
ice is to be made.

(c) Service shall be deemed to have been
made—

(1) in the case of service under subsection
(a)(4), as of the date of transmittal indicated
in the certified copy of the diplomatic note;
and

(2) in any other case under this section, as of
the date of receipt indicated in the certifi-
cation, signed and returned postal receipt, or
other proof of service applicable to the method
of service employed.

(d) In any action brought in a court of the
United States or of a State, a foreign state, a po-
litical subdivision thereof, or an agency or in-
strumentality of a foreign state shall serve an
answer or other responsive pleading to the com-
plaint within sixty days after service has been
made under this section.

(e) No judgment by default shall be entered by
a court of the United States or of a State
against a foreign state, a political subdivision
thereof, or an agency or instrumentality of a
foreign state, unless the claimant establishes
his claim or right to relief by evidence satisfac-
tory to the court. A copy of any such default
judgment shall be sent to the foreign state or
political subdivision in the manner prescribed
for service in this section.

(Added Pub. L. 94-583, §4(a), Oct. 21, 1976, 90 Stat.
2894.)

§1609. Immunity from attachment and execution
of property of a foreign state

Subject to existing international agreements
to which the United States is a party at the
time of enactment of this Act the property in
the United States of a foreign state shall be im-
mune from attachment arrest and execution ex-
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cept as provided in sections 1610 and 1611 of this
chapter.

(Added Pub. L. 94-583, §4(a), Oct. 21, 1976, 90 Stat.
2895.)

REFERENCES IN TEXT

The time of enactment of this Act, referred to in
text, probably means the time of enactment of Pub. L.
94-583, which was approved Oct. 21, 1976.

§1610. Exceptions to the immunity from attach-
ment or execution

(a) The property in the United States of a for-
eign state, as defined in section 1603(a) of this
chapter, used for a commercial activity in the
United States, shall not be immune from attach-
ment in aid of execution, or from execution,
upon a judgment entered by a court of the
United States or of a State after the effective
date of this Act, if—

(1) the foreign state has waived its immu-
nity from attachment in aid of execution or
from execution either explicitly or by implica-
tion, notwithstanding any withdrawal of the
waiver the foreign state may purport to effect
except in accordance with the terms of the
waiver, or

(2) the property is or was used for the com-
mercial activity upon which the claim is
based, or

(3) the execution relates to a judgment es-
tablishing rights in property which has been
taken in violation of international law or
which has been exchanged for property taken
in violation of international law, or

(4) the execution relates to a judgment es-
tablishing rights in property—

(A) which is acquired by succession or gift,
or
(B) which is immovable and situated in the

United States: Provided, That such property

is not used for purposes of maintaining a

diplomatic or consular mission or the resi-

dence of the Chief of such mission, or

(5) the property consists of any contractual
obligation or any proceeds from such a con-
tractual obligation to indemnify or hold harm-
less the foreign state or its employees under a
policy of automobile or other liability or cas-
ualty insurance covering the claim which
merged into the judgment, or

(6) the judgment is based on an order con-
firming an arbitral award rendered against the
foreign state, provided that attachment in aid
of execution, or execution, would not be incon-
sistent with any provision in the arbitral
agreement, or

(7) the judgment relates to a claim for which
the foreign state is not immune under section
1605A, regardless of whether the property is or
was involved with the act upon which the
claim is based.

(b) In addition to subsection (a), any property
in the United States of an agency or instrumen-
tality of a foreign state engaged in commercial
activity in the United States shall not be im-
mune from attachment in aid of execution, or
from execution, upon a judgment entered by a
court of the United States or of a State after the
effective date of this Act, if—
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(1) the agency or instrumentality has waived
its immunity from attachment in aid of execu-
tion or from execution either explicitly or im-
plicitly, notwithstanding any withdrawal of
the waiver the agency or instrumentality may
purport to effect except in accordance with
the terms of the waiver, or

(2) the judgment relates to a claim for which
the agency or instrumentality is not immune
by virtue of section 1605(a)(2), (3), or (5H),
1605(b), or 1605A of this chapter, regardless of
whether the property is or was involved in the
act upon which the claim is based.

(c) No attachment or execution referred to in
subsections (a) and (b) of this section shall be
permitted until the court has ordered such at-
tachment and execution after having deter-
mined that a reasonable period of time has
elapsed following the entry of judgment and the
giving of any notice required under section
1608(e) of this chapter.

(d) The property of a foreign state, as defined
in section 1603(a) of this chapter, used for a com-
mercial activity in the United States, shall not
be immune from attachment prior to the entry
of judgment in any action brought in a court of
the United States or of a State, or prior to the
elapse of the period of time provided in sub-
section (c) of this section, if—

(1) the foreign state has explicitly waived its
immunity from attachment prior to judgment,
notwithstanding any withdrawal of the waiver
the foreign state may purport to effect except
in accordance with the terms of the waiver,
and

(2) the purpose of the attachment is to se-
cure satisfaction of a judgment that has been
or may ultimately be entered against the for-
eign state, and not to obtain jurisdiction.

(e) The vessels of a foreign state shall not be
immune from arrest in rem, interlocutory sale,
and execution in actions brought to foreclose a
preferred mortgage as provided in section
1605(d).

(f)(1)(A) Notwithstanding any other provision
of law, including but not limited to section 208(f)
of the Foreign Missions Act (22 U.S.C. 4308(f)),
and except as provided in subparagraph (B), any
property with respect to which financial trans-
actions are prohibited or regulated pursuant to
section 5(b) of the Trading with the Enemy Act
(50 U.S.C. App. 5(b)), section 620(a) of the For-
eign Assistance Act of 1961 (22 U.S.C. 2370(a)),
sections 202 and 203 of the International Emer-
gency Economic Powers Act (60 U.S.C. 1701-1702),
or any other proclamation, order, regulation, or
license issued pursuant thereto, shall be subject
to execution or attachment in aid of execution
of any judgment relating to a claim for which a
foreign state (including any agency or instru-
mentality or such state) claiming such property
is not immune under section 1605(a)(7) (as in ef-
fect before the enactment of section 1605A) or
section 1605A.

(B) Subparagraph (A) shall not apply if, at the
time the property is expropriated or seized by
the foreign state, the property has been held in
title by a natural person or, if held in trust, has
been held for the benefit of a natural person or
persons.
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(2)(A) At the request of any party in whose
favor a judgment has been issued with respect to
a claim for which the foreign state is not im-
mune under section 1605(a)(7) (as in effect before
the enactment of section 1605A) or section 1605A,
the Secretary of the Treasury and the Secretary
of State should make every effort to fully,
promptly, and effectively assist any judgment
creditor or any court that has issued any such
judgment in identifying, locating, and executing
against the property of that foreign state or any
agency or instrumentality of such state.

(B) In providing such assistance, the Secretar-
ies—

(i) may provide such information to the
court under seal; and

(ii) should make every effort to provide the
information in a manner sufficient to allow
the court to direct the United States Mar-
shall’s office to promptly and effectively exe-
cute against that property.

(3) WAIVER.—The President may waive any
provision of paragraph (1) in the interest of na-
tional security.

(g) PROPERTY IN CERTAIN ACTIONS.—

(1) IN GENERAL.—Subject to paragraph (3),
the property of a foreign state against which a
judgment is entered under section 1605A, and
the property of an agency or instrumentality
of such a state, including property that is a
separate juridical entity or is an interest held
directly or indirectly in a separate juridical
entity, is subject to attachment in aid of exe-
cution, and execution, upon that judgment as
provided in this section, regardless of—

(A) the level of economic control over the
property by the government of the foreign
state;

(B) whether the profits of the property go
to that government;

(C) the degree to which officials of that
government manage the property or other-
wise control its daily affairs;

(D) whether that government is the sole
beneficiary in interest of the property; or

(E) whether establishing the property as a
separate entity would entitle the foreign
state to benefits in United States courts
while avoiding its obligations.

(2) UNITED STATES SOVEREIGN IMMUNITY INAP-
PLICABLE.—Any property of a foreign state, or
agency or instrumentality of a foreign state,
to which paragraph (1) applies shall not be im-
mune from attachment in aid of execution, or
execution, upon a judgment entered under sec-
tion 1605A because the property is regulated
by the United States Government by reason of
action taken against that foreign state under
the Trading With the Enemy Act or the Inter-
national Emergency Economic Powers Act.

(3) THIRD-PARTY JOINT PROPERTY HOLDERS.—
Nothing in this subsection shall be construed
to supersede the authority of a court to pre-
vent appropriately the impairment of an inter-
est held by a person who is not liable in the
action giving rise to a judgment in property
subject to attachment in aid of execution, or
execution, upon such judgment.

(Added Pub. L. 94-583, § 4(a), Oct. 21, 1976, 90
Stat. 2896; amended Pub. L. 100-640, §2, Nov. 9,
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1988, 102 Stat. 3333; Pub. L. 100-669, §3, Nov. 16,
1988, 102 Stat. 3969; Pub. L. 101-650, title III,
§325(b)(9), Dec. 1, 1990, 104 Stat. 5121; Pub. L.
104-132, title II, §221(b), Apr. 24, 1996, 110 Stat.
1242; Pub. L. 105-277, div. A, §101¢h) [title I,
§117(a)], Oct. 21, 1998, 112 Stat. 2681-480, 2681-491;
Pub. L. 106-386, div. C, §2002(g)(1), formerly
§2002(f)(1), Oct. 28, 2000, 114 Stat. 1543, renum-
bered §2002(g)(1), Pub. L. 107-297, title II,
§201(c)(3), Nov. 26, 2002, 116 Stat. 2337, Pub. L.
110-181, div. A, title X, §1083(b)(3), Jan. 28, 2008,
122 Stat. 341.)

REFERENCES IN TEXT

The effective date of this Act, referred to in subsecs.
(a) and (b), is 90 days after Oct. 21, 1976, see section 8
of Pub. L. 94-583, set out as an Effective Date note
under section 1602 of this title.

The enactment of section 1605A, referred to in subsec.
(H)()(A), (2)(A), refers to the enactment of Pub. L.
110-181, which was approved Jan. 28, 2008.

The Trading with the Enemy Act, referred to in sub-
sec. (2)(2), is act Oct. 6, 1917, ch. 106, 40 Stat. 411, which
is classified to sections 1 to 6, 7 to 39 and 41 to 44 of
Title 50, Appendix, War and National Defense. For com-
plete classification of this Act to the Code, see Tables.

The International Emergency Economic Powers Act,
referred to in subsec. (g2)(2), is title II of Pub. L. 95-223,
Dec. 28, 1977, 91 Stat. 1626, which is classified generally
to chapter 35 (§1701 et seq.) of Title 50, War and Na-
tional Defense. For complete classification of this Act
to the Code, see Short Title note set out under section
1701 of Title 50 and Tables.

AMENDMENTS

2008—Subsec. (a)(7). Pub. L. 110-181, §1083(b)(3)(A),
substituted ‘“1605A°" for ‘1605(a)(7)”’.

Subsec. (b)(2). Pub. L. 110-181, §1083(b)(3)(B), sub-
stituted ‘“‘or (5), 1605(b), or 1605A’° for ‘(5), or (7), or
1605(b)”".

Subsec. (H)(1)(A), (2)(A). Pub. L. 110-181, §1083(b)(3)(C),
inserted ‘‘(as in effect before the enactment of section
1605A) or section 1605A° after ‘‘section 1605(a)(7)’’.

Subsec. (g). Pub. L. 110-181, §1083(b)(3)(D), added sub-
sec. (g).

2000—Subsec. (H)(2)(A), (B)(ii). Pub. L. 106-386,
§2002(2)(1)(A), formerly §2002(f)(1)(A), as renumbered by
Pub. L. 107-297, substituted ‘‘should make every effort
to” for ‘‘shall”.

Subsec. (£)(3). Pub. L. 106-386, §2002(g)(1)(B), formerly
§2002(f)(1)(B), as renumbered by Pub. L. 107-297, added
par. (3).

1998—Subsec. (f). Pub. L. 105-277 added subsec. (f).

1996—Subsec. (a)(7). Pub. L. 104-132, §221(b)(1), added
par. (7).

Subsec. (b)(2). Pub. L. 104-132, §221(b)(2), substituted
(), or (7),” for ‘“‘or (5),” and ‘‘involved in the act’ for
‘“‘used for the activity’’.

1990—Subsecs. (a)(6), (e). Pub. L. 101-650 substituted
“state’ for ‘‘State’ after ‘‘foreign’’.

1988—Subsec. (a)(6). Pub. L. 100-669 added par. (6).

Subsec. (e). Pub. L. 100-640 added subsec. (e).

EFFECTIVE DATE OF 2008 AMENDMENT

For applicability of amendments by Pub. L. 110-181 to
pending cases, see section 1083(c) of Pub. L. 110-181, set
out as an Effective Date note under section 1605A of
this title.

EFFECTIVE DATE OF 1998 AMENDMENT

Pub. L. 105-277, div. A, §101(h) [title I, §117(c)], Oct. 21,
1998, 112 Stat. 2681-480, 2681-491, provided that: ‘“The
amendments made by subsections (a) and (b) [amending
this section and section 1606 of this title] shall apply to
any claim for which a foreign state is not immune
under section 1605(a)(7) of title 28, United States Code,
arising before, on, or after the date of enactment of
this Act [Oct. 21, 1998].”
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EFFECTIVE DATE OF 1996 AMENDMENT

Amendment by Pub. L. 104-132 applicable to any
cause of action arising before, on, or after Apr. 24, 1996,
see section 221(c) of Pub. L. 104-132, set out as a note
under section 1605 of this title.

EFFECTIVE DATE OF 1988 AMENDMENT

Amendment by Pub. L. 100-640 applicable to actions
commenced on or after Nov. 9, 1988, see section 3 of
Pub. L. 100-640, set out as a note under section 1605 of
this title.

SATISFACTION OF JUDGMENTS FROM BLOCKED ASSETS
OF TERRORISTS, TERRORIST ORGANIZATIONS, AND
STATE SPONSORS OF TERRORISM

Pub. L. 107-297, title II, §201(a), (b), (d), Nov. 26, 2002,
116 Stat. 2337, 2339, provided that:

“(a) IN GENERAL.—Notwithstanding any other provi-
sion of law, and except as provided in subsection (b), in
every case in which a person has obtained a judgment
against a terrorist party on a claim based upon an act
of terrorism, or for which a terrorist party is not im-
mune under section 1605(a)(7) of title 28, United States
Code, the blocked assets of that terrorist party (includ-
ing the blocked assets of any agency or instrumental-
ity of that terrorist party) shall be subject to execution
or attachment in aid of execution in order to satisfy
such judgment to the extent of any compensatory dam-
ages for which such terrorist party has been adjudged
liable.

““(b) PRESIDENTIAL WAIVER.—

‘(1) IN GENERAL.—Subject to paragraph (2), upon de-
termining on an asset-by-asset basis that a waiver is
necessary in the national security interest, the Presi-
dent may waive the requirements of subsection (a) in
connection with (and prior to the enforcement of) any
judicial order directing attachment in aid of execu-
tion or execution against any property subject to the
Vienna Convention on Diplomatic Relations or the
Vienna Convention on Consular Relations.

‘“(2) EXCEPTION.—A waiver under this subsection
shall not apply to—

““(A) property subject to the Vienna Convention
on Diplomatic Relations or the Vienna Convention
on Consular Relations that has been used by the
United States for any nondiplomatic purpose (in-
cluding use as rental property), or the proceeds of
such use; or

‘(B) the proceeds of any sale or transfer for value
to a third party of any asset subject to the Vienna
Convention on Diplomatic Relations or the Vienna
Convention on Consular Relations.

‘(d) DEFINITIONS.—In this section, the following defi-
nitions shall apply:

‘“(1) ACT OF TERRORISM.—The term ‘act of terrorism’
means—

“(A) any act or event certified under section
102(1) [Pub. L. 107-297, set out in a note under sec-
tion 6701 of Title 15, Commerce and Trade]; or

“(B) to the extent not covered by subparagraph
(A), any terrorist activity (as defined in section
212(a)(3)(B)(iii) of the Immigration and Nationality
Act (8 U.S.C. 1182(a)(3)(B)(iii))).
‘(2) BLOCKED ASSET.—The term

means—

“(A) any asset seized or frozen by the United
States under section 5(b) of the Trading With the
Enemy Act (50 U.S.C. App. 5(b)) or under sections
202 and 203 of the International Emergency Eco-
nomic Powers Act (60 U.S.C. 1701; 1702); and

‘(B) does not include property that—

‘(i) is subject to a license issued by the United

States Government for final payment, transfer, or

disposition by or to a person subject to the juris-

diction of the United States in connection with a

transaction for which the issuance of such license

has been specifically required by statute other
than the International Emergency KEconomic

Powers Act (60 U.S.C. 1701 et seq.) or the United

‘blocked asset’
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Nations Participation Act of 1945 (22 U.S.C. 287 et
seq.); or

‘(i1) in the case of property subject to the Vi-
enna Convention on Diplomatic Relations or the
Vienna Convention on Consular Relations, or that
enjoys equivalent privileges and immunities
under the law of the United States, is being used
exclusively for diplomatic or consular purposes.

‘“(3) CERTAIN PROPERTY.—The term ‘property sub-
ject to the Vienna Convention on Diplomatic Rela-
tions or the Vienna Convention on Consular Rela-
tions’ and the term ‘asset subject to the Vienna Con-
vention on Diplomatic Relations or the Vienna Con-
vention on Consular Relations’ mean any property or
asset, respectively, the attachment in aid of execu-
tion or execution of which would result in a violation
of an obligation of the United States under the Vi-
enna Convention on Diplomatic Relations or the Vi-
enna Convention on Consular Relations, as the case
may be.

‘“(4) TERRORIST PARTY.—The term ‘terrorist party’
means a terrorist, a terrorist organization (as defined
in section 212(a)(3)(B)(vi) of the Immigration and Na-
tionality Act (8 U.S.C. 1182(a)(3)(B)(vi))), or a foreign
state designated as a state sponsor of terrorism under
section 6(j) of the Export Administration Act of 1979
(50 U.S.C. App. 2405(j)) or section 620A of the Foreign
Assistance Act of 1961 (22 U.S.C. 2371).”

WAIVER OF EXCEPTION TO IMMUNITY FROM
ATTACHMENT OR EXECUTION

Pub. L. 105-277, div. A, §101(h) [title I, §117(d)], Oct.
21, 1998, 112 Stat. 2681-480, 2681492, which authorized
the President to waive the requirements of section
101(h) [title I, §117] of Pub. L. 105-277, which amended
this section and section 1606 of this title and enacted
provisions set out as a note above, in the interest of na-
tional security, was repealed by Pub. L. 106-386, div. C,
§2002(g)(2), formerly §2002(f)(2), Oct. 28, 2000, 114 Stat.
1543, renumbered §2002(g)(2), Pub. L. 107-297, title II,
§201(c)(3), Nov. 26, 2002, 116 Stat. 2337.

Determination of President of the United States, No.
99-1, Oct. 21, 1998, 64 F.R. 59201, which provided for
waiver of requirements of section 101(h) [title I, §117(b)]
of div. A of Pub. L. 105-277, relating to blocked property
of terrorist-list states, was superseded by Determina-
tion of President of the United States, No. 2001-3, Oct.
28, 2000, 65 F.R. 66483, set out below.

DETERMINATION TO WAIVE ATTACHMENT PROVISIONS RE-
LATING TO BLOCKED PROPERTY OF TERRORIST-LIST
STATES

Determination of President of the United States, No.
2001-3, Oct. 28, 2000, 65 F.R. 66483, provided:

Memorandum for the Secretary of State [and] the
Secretary of the Treasury

By the authority vested in me as President by the
Constitution and laws of the United States of America,
including section 2002(f) [now 2002(g)] of H.R. 3244, ‘“‘Vic-
tims of Trafficking and Violence Protection Act of
2000, (approved October 28, 2000) [section 2002(g) of
Pub. L. 106-386, amending this section and section 1606
of this title and repealing provisions set out as a note
above], I hereby determine that subsection (f)(1) of sec-
tion 1610 of title 28, United States Code, which provides
that any property with respect to which financial
transactions are prohibited or regulated pursuant to
section 5(b) of the Trading with the Enemy Act (50
U.S.[C.] App. 5(b)[)], section 620(a) of the Foreign As-
sistance Act of 1961 (22 U.S.C. 2370(a)), sections 202 and
203 of the International Emergency Economic Powers
Act (60 U.S.C. 1701-1702), and proclamations, orders,
regulations, and licenses issued pursuant thereto, be
subject to execution or attachment in aid of execution
of any judgment relating to a claim for which a foreign
state claiming such property is not immune from the
jurisdiction of courts of the United States or of the
States under section 1605(a)(7) of title 28, United States
Code, would impede the ability of the President to con-
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duct foreign policy in the interest of national security
and would, in particular, impede the effectiveness of
such prohibitions and regulations upon financial trans-
actions. Therefore, pursuant to section 2002(f) [now
2002(g)] of H.R. 3244, the ‘“‘Victim’s of Trafficking and
Violence Protection Act of 2000,”” I hereby waive sub-
section (f)(1) of section 1610 of title 28, United States
Code, in the interest of national security. This waiver,
together with the amendment of subsection (f)(2) of the
Foreign Sovereign Immunities Act [probably means
subsec. (f)(2) of this section] and the repeal of the sub-
section (b) of section 117 of the Treasury and General
Government Appropriations Act, 1999 [section 101(h)
[title I, §117(b)] of div. A of Pub. L. 105-277, amending
section 1606 of this title], supersedes my prior waiver of
the requirements of subsections (a) and (b) of said sec-
tion 117 [amending this section and section 1606 of this
title], executed on October 21, 1998 [former Determina-
tion of President of the United States, No. 99-1, Oct. 21,
1998, 64 F.R. 59201].

The Secretary of State is authorized and directed to
publish this determination in the Federal Register.

WILLIAM J. CLINTON.

§1611. Certain types of property immune from
execution

(a) Notwithstanding the provisions of section
1610 of this chapter, the property of those orga-
nizations designated by the President as being
entitled to enjoy the privileges, exemptions, and
immunities provided by the International Orga-
nizations Immunities Act shall not be subject to
attachment or any other judicial process imped-
ing the disbursement of funds to, or on the order
of, a foreign state as the result of an action
brought in the courts of the United States or of
the States.

(b) Notwithstanding the provisions of section
1610 of this chapter, the property of a foreign
state shall be immune from attachment and
from execution, if—

(1) the property is that of a foreign central
bank or monetary authority held for its own
account, unless such bank or authority, or its
parent foreign government, has explicitly
waived its immunity from attachment in aid
of execution, or from execution, notwithstand-
ing any withdrawal of the waiver which the
bank, authority or government may purport
to effect except in accordance with the terms
of the waiver; or

(2) the property is, or is intended to be, used
in connection with a military activity and

(A) is of a military character, or
(B) is under the control of a military au-
thority or defense agency.

(c) Notwithstanding the provisions of section
1610 of this chapter, the property of a foreign
state shall be immune from attachment and
from execution in an action brought under sec-
tion 302 of the Cuban Liberty and Democratic
Solidarity (LIBERTAD) Act of 1996 to the extent
that the property is a facility or installation
used by an accredited diplomatic mission for of-
ficial purposes.

(Added Pub. L. 94-583, §4(a), Oct. 21, 1976, 90 Stat.
2897; amended Pub. L. 104-114, title III, §302(e),
Mar. 12, 1996, 110 Stat. 818.)

REFERENCES IN TEXT

The International Organizations Immunities Act, re-
ferred to in subsec. (a), is title I of act Dec. 29, 1945, ch.



§1631

652, 59 Stat. 669, as amended, which is classified prin-
cipally to subchapter XVIII (§288 et seq.) of chapter 7 of
Title 22, Foreign Relations and Intercourse. For com-
plete classification of this Act to the Code, see Short
Title note set out under section 288 of Title 22 and
Tables.

Section 302 of the Cuban Liberty and Democratic Sol-
idarity (LIBERTAD) Act of 1996, referred to in subsec.
(¢), is section 302 of Pub. L. 104-114, which amended this
section and enacted section 6082 of Title 22, Foreign Re-
lations and Intercourse.

AMENDMENTS
1996—Subsec. (¢). Pub. L. 104-114 added subsec. (c).
EFFECTIVE DATE OF 1996 AMENDMENT

Amendment by Pub. L. 104-114 effective Aug. 1, 1996,
or date determined pursuant to suspension authority of
President under section 6085(b) or (c) of Title 22, For-
eign Relations and Intercourse, see section 6085 of Title
22.

CHAPTER 99—GENERAL PROVISIONS

Sec.

1631. Transfer to cure want of jurisdiction.

§1631. Transfer to cure want of jurisdiction

Whenever a civil action is filed in a court as
defined in section 610 of this title or an appeal,
including a petition for review of administrative
action, is noticed for or filed with such a court
and that court finds that there is a want of ju-
risdiction, the court shall, if it is in the interest
of justice, transfer such action or appeal to any
other such court in which the action or appeal
could have been brought at the time it was filed
or noticed, and the action or appeal shall pro-
ceed as if it had been filed in or noticed for the
court to which it is transferred on the date upon
which it was actually filed in or noticed for the
court from which it is transferred.

(Added Pub. L. 97-164, title III, §301(a), Apr. 2,
1982, 96 Stat. 55.)

EFFECTIVE DATE

Section effective Oct. 1, 1982, see section 402 of Pub.
L. 97-164, set out as an Effective Date of 1982 Amend-
ment note under section 171 of this title.

PART V—PROCEDURE

Chap. Sec.
111. General Provisions 1651
113. Process 1691
114. Class Actions 1711
115. Evidence; Documentary 1731
117. Evidence; Depositions 1781
119. Evidence; Witnesses 1821
121  Juries; Trial by Jury ..., 1861
123. Fees and Costs 1911
125. Pending Actions and Judgments ... 1961
127. Executions and Judicial Sales 2001
129. Moneys Paid into Court .......c.cenueen. 2041
131. Rules of Courts 2071
133. Review—Miscellaneous Provisions 2101

AMENDMENTS
2005—Pub. L. 109-2, §3(b), Feb. 18, 2005, 119 Stat. 9,
added item for chapter 114.
CHAPTER 111—GENERAL PROVISIONS

Sec.

1651. Writs.

TITLE 28—JUDICIARY AND JUDICIAL PROCEDURE

Page 402
Sec.
1652. State laws as rules of decision.
1653. Amendment of pleadings to show jurisdiction.
1654. Appearance personally or by counsel.
1655. Lien enforcement; absent defendants.
1656. Creation of new district or division or trans-
fer of territory; lien enforcement.
1657. Priority of civil actions.
1658. Time limitations on the commencement of
civil actions arising under Acts of Congress.
1659. Stay of certain actions pending disposition of

related proceedings before the United
States International Trade Commission.

AMENDMENTS

1994—Pub. L. 103-465, title III, §321(b)(1)(B), Dec. 8,
1994, 108 Stat. 4946, added item 1659.

1990—Pub. L. 101-650, title III, §313(b), Dec. 1, 1990, 104
Stat. 5115, added item 1658.

1984—Pub. L. 98-620, title IV, §401(b), Nov. 8, 1984, 98
Stat. 3357, added item 1657.

§1651. Writs

(a) The Supreme Court and all courts estab-
lished by Act of Congress may issue all writs
necessary or appropriate in aid of their respec-
tive jurisdictions and agreeable to the usages
and principles of law.

(b) An alternative writ or rule nisi may be is-
sued by a justice or judge of a court which has
jurisdiction.

(June 25, 1948, ch. 646, 62 Stat. 944; May 24, 1949,
ch. 139, §90, 63 Stat. 102.)

HISTORICAL AND REVISION NOTES
1948 AcT

Based on title 28, U.S.C., 1940 ed., §§342, 376, 377 (Mar.
3, 1911, ch. 231, §§234, 261, 262, 36 Stat. 1156, 1162).

Section consolidates sections 342, 376, and 377 of title
28, U.S.C., 1940 ed., with necessary changes in phrase-
ology.

Such section 342 provided:

“The Supreme Court shall have power to issue writs
of prohibition to the district courts, when proceeding
as courts of admiralty and maritime jurisdiction; and
writs of mandamus, in cases warranted by the prin-
ciples and usages of law, to any courts appointed under
the authority of the United States, or to persons hold-
ing office under the authority of the United States,
where a State, or an ambassador, or other public min-
ister, or a consul, or vice consul is a party.”

Such section 376 provided:

“Writs of ne exeat may be granted by any justice of
the Supreme Court, in cases where they might be
granted by the Supreme Court; and by any district
judge, in cases where they might be granted by the dis-
trict court of which he is a judge. But no writ of ne
exeat shall be granted unless a suit in equity is com-
menced, and satisfactory proof is made to the court or
judge granting the same that the defendant designs
quickly to depart from the United States.”

Such section 377 provided:

“The Supreme Court and the district courts shall
have power to issue writs of scire facias. The Supreme
Court, the circuit courts of appeals, and the district
courts shall have power to issue all writs not specifi-
cally provided for by statute, which may be necessary
for the exercise of their respective jurisdictions, and
agreeable to the usages and principles of law.”’

The special provisions of section 342 of title 28,
U.S.C., 1940 ed., with reference to writs of prohibition
and mandamus, admiralty courts and other courts and
officers of the United States were omitted as unneces-
sary in view of the revised section.

The revised section extends the power to issue writs
in aid of jurisdiction, to all courts established by Act
of Congress, thus making explicit the right to exercise
powers implied from the creation of such courts.
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